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Introduction

Purpose

The purpose of this planning proposal is to seek an approval for the preparation of
amendment to the Land Zoning Map of the Tweed Local Environmental Plan (LEP) 2014.

The proposed amendment will rectify a site-specific zoning error ("the error") that occurred
during the conversion of the Tweed LEP 2000 Land Zoning Map into the zoning schedule
under the then draft Tweed LEP 2012, and later published as Tweed LEP 2014.

The area affected by the error is a part of Lot 2 DP 1084992, and is located at Clothiers
Creek Road, Tanglewood (refer to Figures 1 and 2 for details).

The previous LEP 2000 1(c) Rural Living zone applying to the site was exhibited in
November 2012 — January 2013 as R5 Large Lot Residential, however, when referred to
NSW P&E post public exhibition the site was incorrectly translated to RE2 Private
Recreation and thus, when made did not reflect the exhibited version or direct translation.
The resultant effect of the error was a significant change in the land use permissibility's and
prohibitions, as prescribed by the respective zoning schedules.

Tweed Shire Council received a copy of the Summons (Judicial Review), as filed with the
NSW Land and Environment Court on 4 July 2014, as the named Second Respondent to
the Minister for Planning, from the landowners Solicitor. The 'Applicant’ (Hillpalm Pty Ltd) is
seeking a declaration that the RE2 zoning over part of Lot 2 DP1084992 is invalid.

At the Directions Hearing of the Court on 18 July 2014, and at the request of all parties, the
Matter (14/40479) has been stood over until further direction scheduled on 19 December
2014. This is to enable the NSW Planning & Environment (P&E) and the Council to rectify
the error by an amending LEP.

Property details

The proposal affects part of Lot 2 DP 1084992, located at Clothiers Creek Road, in
Tanglewood. The property is owned by Hillpalm Pty Limited.

Lot 2 DP 1084992 is part of the property known as the Tanglewood Estate which includes
the following allotments:

e Lots 154 and 156 on DP 801121,

e Lots 530 and 533 on DP 1003396,

e Lot 2 on DP 1084992 (being subject to this planning proposal), and

e |Lots 151 and 152 on DP 630766.

Site context and setting

The land known as the Tanglewood Estate is located approximately 4.5 km from the coastal
villages of Cabarita Beach and Bogangar, and adjoins Pacific Motorway located immediately
to the west. To the east and north, the Estate adjoins Cudgen Nature Reserve recognised
as habitat important for many wildlife species, including an endangered population of coastal
koala. The total area of the Tanglewood Estate is approximately 344 hectares. The majority
of the estate is zoned under the Tweed LEP 2014 with zones allowing for residential and
tourist development (RUS Village, R5 Large Lot Residential, RE2 Private Recreation).

A portion of the Tanglewood Estate was proposed to be zoned E2 Environmental
Conservation under the Tweed LEP 2014, however this zone was deferred from the LEP
due to the E-Zone Review currently being undertaken by NSW P&E.
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The majority of the Tanglewood Estate is mapped within the Town and Village Growth
Boundary of the Far North Coast Regional Strategy.

Whilst it is duly noted that this site is outside of the "Town and Village Growth Boundary",
the circumstances warranting the amendment render this fact immaterial to a determination

of the suitability of the zoning.
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Part 1 Objectives and intended outcomes

Objective and intended outcomes

This planning proposal seeks to rectify the mapping error which occurred during the
conversion of the Tweed LEP 2000 Land Zoning Map into the Tweed LEP 2014 Land
Zoning Map.

Part 2 Explanation of provisions

The intended outcome is to be achieved by the following amendments to the Tweed LEP
2014:

e Tweed LEP 2014 Land Zoning Map to be amended to zone the subject site as R5
Large Lot Residential,

e Tweed LEP 2014 Height of Building Map for the subject site to be amended to apply
height control of J - 9 metres, which is standard for the R5 Large Lot Residential
zone,

e Tweed LEP 2014 Floor Space Ratio Map for the subject site to be amended to apply
ratio of E - 0.55, which is standard for the R5 Large Lot Residential zone,

e Tweed LEP 2014 Lot Size Map for the subject site to be amended to apply Lot Size
Standard of Y - 1 ha, which is standard for the R5 Large Lot Residential zone, and a
reference to Clause 4.2 A of the LEP by labelling the subject site as "Area A".

Part 3 Justification

Section A Need for the planning proposal

1 Is the planning proposal a result of any strategic study or report?

This planning proposal is not a result of any strategic study or report. The Proposal has
been initiated by Council in order to rectify an error on the Tweed LEP 2014 Land Zoning
Map. The error is described within the Introduction on Page 1.

A brief assessment of the proposal with the strategic planning framework is provided under
Section B following.

2 Is the planning proposal the best means of achieving the objectives or intended
outcomes, or is there a better way?

Tweed Shire Council has been advised that a Summons (Judicial Review) was filed on 4

July 2014 on behalf of the landowners of the subject site, seeking a declaration that the RE2

zoning over this site is invalid.

This judicial review is premised on the basis that the previous LEP 2000 1(c) Rural Living

zone applying to the site was exhibited in November 2012 — January 2013 as R5 Large Lot

Residential, however, when referred to NSW P&E post public exhibition the site was

incorrectly translated to RE2 Private Recreation and thus, when made did not reflect the

exhibited version or direct translation.

Initial consultation between Council and NSW Planning & Environment (P&E) indicate that
this planning proposal is considered a high priority in order to correct the error and meet the
judicial review timeframe.

In this context, the planning proposal process is considered to be the most appropriate
means of applying an appropriate zone over the subject site.

Page 4
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3 s there a net community benefit?

The Net Community Benefit Criteria is identified in the NSW Government’s publication The
Right Place for Business and Services. Assessment with the Net Community Benefit
Assessment Criteria is addressed in Table 1:

Table 1: Assessment of Net Community Benefit

Criteria

Will the LEP be compatible
with the agreed State and
regional strategic direction for
development in the area?

Is the LEP located in a
global/regional city strategic
centre or corridor nominated
within the Metropolitan
Strategy or other regional/sub
regional strategy?

Is the LEP likely to create a
precedent or create or change
the expectation of the
landowner or other
landowners?

Have the cumulative effects of
other spot rezoning proposals
in the locality been
considered? What was the
outcome of these
considerations?

Will the LEP facilitate a
permanent employment
generating activity or result in a
loss of employment lands?

Will the LEP impact upon the
supply of residential land and
therefore the housing supply
and affordability?

Compliance with Criteria

Yes. The purpose of the LEP amendment is to achieve
consistency with the methodology of preparing the new LEP for
the Tweed Shire. The purpose of the LEP is to manage and
regulate land use and development.

The new LEP has been prepared in response to the State
Government’s requirement for all NSW councils to prepare an
LEP which conforms to the Standard Instrument (Local
Environmental Plan) Order 2006. This is part of ongoing review
of the planning system in NSW.

No. The LEP amendment applies to the site located outside of
strategic centres or corridors nominated within the regional
strategies.

No. The LEP amendment is seeking to achieve an outcome
consistent with the landowner's expectations. The landowners
have lodged a Summons (Judicial Review) seeking declaration
that the RE2 zone is invalid, with a view to zone the site
consistently with the previous zone (that is R5, Large Lot
Residential).

There are no other spot rezoning proposals in this locality.

The LEP seeks to apply a Large Lot Residential (R5) zone for
the subject site. This outcome is consistent with the zoning of
the site in the previous plan, Tweed LEP 2000. This will not
impact employment generating activity.

The LEP amendment seeks change in zoning of the subject site
from RE2 Private Recreation to R5 Large Lot Residential. This
will have positive impact on the supply of residential land and
housing supply and affordability in this locality.
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The proposed level of
accessibility to the
catchment of the
development by public
transport, walking and
cycling.

The likely effect on trip
patterns, travel
demand and car use.

The amount of use of
public infrastructure
and facilities in
centres, and the direct
and indirect cost of the
proposal to the public
sector.

page 6 of 29

Not applicable. The LEP amendment seeks to correct a zoning
error which occurred while drafting the Tweed LEP 2014.

Not applicable. The LEP amendment seeks to correct a zoning

error which occurred while drafting the Tweed LEP 2014.

Not applicable. The LEP amendment seeks to correct a zoning
error which occurred while drafting the Tweed LEP 2014.

Section B Relationship to strategic planning framework

1 Is the planning proposal consistent with the objectives and actions contained
within the applicable regional or sub-regional strategy (including the Sydney
Metropolitan Strategy and exhibited draft strategies)?

This LEP amendment is being initiated by Council with a view to correct a zoning error on
part of Lot 2 on DP 1084992. Analysis of its consistency with wider strategic planning
framework is provided under part 5 of Table 3 of this document (Consistency with Section

117 Directions).

2 Is the planning proposal consistent with the local Council’s Community
Strategic Plan, or other local strategic plan?

Council has recently adopted a 10 year Community Strategic Plan 2013/2023. The plan is
based on four key themes being Civic Leadership, Supporting Community Life,
Strengthening the Economy, and Caring for the Environment. The planning proposal is
consistent with the following relevant Objectives of the Strategic Plan:

Objective

Comment

Objective 1.2.1 Council will be underpinned
by good governance and transparency in its
decision making processes.

Objective 1.3.2 Council will seek the best
value in delivering services.

Objective 1.5.3 The Tweed Local
Environmental Plan will be reviewed and
updated as required to ensure it provides an

This LEP amendment seeks correction of
the zoning error in order to achieve
consistency with Council's adopted
approach towards the preparation of the
LEP, conforming to the Standard Instrument
(Local Environmental Plan) Order 2006.

Page 6
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effective statutory framework to meet the
needs of the Tweed community.

On the basis of compliance with the abovementioned Objectives, this planning proposal is

considered consistent with Council’s strategic plans.

3 Is the planning proposal consistent with the applicable State Environmental

Planning Policies (SEPPs)?

Consistency of this planning proposal with the SEPPs is discussed in the following Table 2:

Table 2: Consistency with SEPPs
State Environmental Planning Policy
SEPP No 1 — Development Standards

SEPP No 4 — Development Without Consent and
Miscellaneous Exempt and Complying Development

SEPP No 6 — Number of Storeys in a Building

SEPP No 10 — Retention of Low Cost Rental Accommodation

SEPP No 14 — Coastal Wetlands

SEPP No 15 — Rural Landsharing Communities
SEPP No 19 — Bushland in Urban Areas

SEPP No 21 — Caravan Parks

SEPP No 22 — Shops and Commercial Premises
SEPP No 26 — Littoral Rainforests

SEPP No 29 — Western Sydney Recreation Area
SEPP No 30 — Intensive Agriculture

SEPP No 32 — Urban Consolidation (Redevelopment of
Urban Land)

SEPP No 33 - Hazardous and Offensive Development
SEPP No 36 — Manufactured Home Estates

SEPP No 39 — Spit Island Bird Habitat

SEPP No 41 — Casino Entertainment Complex

SEPP No 44 — Koala Habitat Protection

Consistency
N/A
N/A

N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A
N/A

N/A
N/A
N/A
N/A

Consistent.

This SEPP aims to
encourage the proper
conservation and

management of areas of

natural vegetation that

provide habitat for koalas.
The subject site has been
cleared of native vegetation
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State Environmental Planning Policy

SEPP No 47 — Moore Park Showground
SEPP No 50 — Canal Estate Development

SEPP No 52 — Farm Dams and Other Works in Land and
Water Management Plan Areas

SEPP No 53 — Metropolitan Residential Development
SEPP No 55 — Remediation of Land

SEPP No 59 — Central Western Sydney Regional Open
Space and Residential

SEPP No 60 — Exempt and Complying Development
SEPP No 62 — Sustainable Aquaculture
SEPP No 64 — Advertising and Signage

SEPP No 65 — Design Quality of Residential Flat
Development

SEPP No 70 — Affordable Housing (Revised Schemes)
SEPP No 71 — Coastal Protection
SEPP (Affordable Rental Housing) 2009

SEPP (Building Sustainability Index: BASIX) 2004

SEPP (Exempt and Complying Development Codes) 2008
SEPP (Housing for Seniors or People with a Disability) 2004

Page 8
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Consistency

and has been zoned with
an urban zone. The site is
not identified by Council as
potential koala habitat.
N/A

N/A
N/A

N/A
N\A
N/A

Repealed
N/A
N/A
N/A

N/A
N/A

Consistent. This SEPP was
introduced in July 2009 to
increase the supply and
diversity of affordable rental
and social housing in
NSW.

This planning proposal
does not restrict the
application of this SEPP on
the subject site. The R5
zone will allow for
residential development on
the subject site and will
enable the application of
the SEPP.

Consistent, the planning
proposal does not restrict
the application of this SEPP
over the subject site.
Rezoning to the R5 Large
Lot Residential zone will
enable the application of
this SEPP at the DA stage.

Consistent
N/A



State Environmental Planning Policy
SEPP (Infrastructure) 2007

SEPP (Kosciuszko National Park — Alpine Resorts) 2007
SEPP (Major Development) 2005

SEPP (Mining, Petroleum Production and Extractive
Industries) 2007

SEPP (Rural Lands) 2008

SEPP (Sydney Region Growth Centres) 2006
SEPP (Temporary Structures) 2007

SEPP (Western Sydney Employment Area) 2009
SEPP (Western Sydney Parklands) 2009

SEPP (North Coast REP), 1988

Planning Proposal Tanglewood | August 2014

Consistency

Consistent. The planning
proposal is of a scale and
nature that will not trigger
the application of Schedule
3 Traffic generating
development to be referred
to the RTA of the SEPP
(Infrastructure) 2007.

N/A
N/A
N/A

N/A
N/A
N/A
N/A
N/A
Repealed
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Section C Environmental, social and economic impact

1 Is there any likelihood that critical habitat or threatened species, populations or
ecological communities, or their habitats will be adversely affected as a result of
the proposal?

No. The purpose of the proposal is to reinstate the previous zone, that is to rectify a zoning

error on the Land Zoning Map for the subject site. The site is currently zoned RE2 Private

Recreation and the desired outcome of this proposal is to rezone the site R5 Large Lot

Residential.

The site is not identified for protection of threatened species, populations or ecological
communities, or their habitats.

2  Are there any other likely environmental effects as a result of the planning
proposal and how are they proposed to be managed?

Flooding
The land subject to this planning proposal is not flood affected.

Contaminated Land

The land does not have a recent history of being used for agriculture or any other uses that
would require preliminary or detailed site investigation report.

Bushfire
Part of the land subject to this proposal is identified as being Bushfire Prone.

This planning proposal has been initiated by Council in order to correct a zoning error and
reinstate the residential zone (R5 Large Lot Residential) which was incorrectly changed to a
private recreation zone while drafting the LEP 2014. Compliance with relevant bushfire
protection controls has not been assessed.

Council will seek advice from NSW Planning & Environment whether this matter should be
further consulted with the Commissioner of the NSW Rural Fire Service, in order to give
effect to this direction.

3 How has the planning proposal adequately addressed any social and economic
effects?

Consideration of relevant social and economic effects of this proposal is limited due to the
nature of the planning proposal which is to correct a zoning error.

The site forms a part of the Tanglewood Estate which is one of the large scale urban release
areas in the Tweed Shire, with majority of the land already zoned for future development.
Appropriate consideration of social and economic effects will take place during development
assessment stage.
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Section D State and Commonwealth interests

1 Is there adequate public infrastructure for the planning proposal?

Assessment of the availability of public infrastructure on site subject to this planning
proposal has not been considered. The purpose of this planning proposal is to correct a
zoning error which occurred during the preparation of the Tweed LEP 2014. The planning
proposal has been initiated by Council in order to maintain consistency between the Land
Zoning Map of the Tweed LEP 2014 and its predecessor, the Tweed LEP 2000.

The site forms a part of the Tanglewood Estate which is one of the large scale urban release
areas in the Tweed Shire, with majority of the land already zoned for future development.
Appropriate consideration of public infrastructure will take place during development
assessment stage.

2 What are the views of State and Commonwealth public authorities consulted in
accordance with the gateway determination?

This particular planning proposal is yet to receive Gateway Approval. At this stage there do
not appear to be any issues of interest to State or Commonwealth authorities. No nationally
threatened species are known to occur on the site.
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Part 4 Mapping - Amendments to the Tweed LEP 2014

o*°

Lot 2
DP1084992
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Proposed Amendment - Tweed Local Environmental Plan 2014
Amendment No.8
Lot 2 DP1084992; No.1200 Clothiers Creek Road, Tanglewood

Affected Property Area to be Rezoned
Lot 2 DP1084992 I:’ R5 Large Lot Residential
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Figure 3: Draft amendment to the Tweed LEP 2014 Land Zoning Map.
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Part 5 Community consultation

The appropriate form, and timeframes of the community consultation are expected to be
determined by NSW Planning & Environment during the Gateway Determination stage.
Council recommends that public exhibition is not required for this planning proposal.

Part 6 Project timeline

The table below outlines the indicative timeframe for this planning proposal:

Task Estimated timeframe
Gateway Determination September 2014
Public consultations (if required) September 2014
Agency consultation (if required) September 2014
Review of submissions October 2014
Preparation of a final Planning Proposal for October 2014

submission to the Planning & Infrastructure
requesting the LEP amendment to be made

Submission to Planning Minister November 2014

Responses to Ministerial comments November 2014

Summary and conclusions

This planning proposal seeks approval for the preparation of an amendment to the Land
Zoning Map of the Tweed Local Environmental Plan (LEP) 2014. The LEP amendment will
rectify a site-specific zoning error which occurred while converting the Tweed LEP 2000
zoning into the Land Zoning Map provided under the Tweed LEP 2014.

The zoning error can be described as an incorrect conversion of zone 1(c) Rural Living over
the subject site into zone RE2 Private Recreation, while the correct conversion to the
relevant zone should result in zoning the site as R5 Large Lot Residential. This excluded
certain land uses, including dwelling houses, from the list of permitted land uses and
therefore, impacts on the range of uses permitted within the site.

Tweed Shire Council has been advised that a Summons (Judicial Review) was filed on 4
July 2014 on behalf of the landowners of the subject site, seeking a declaration that the RE2
zoning over this site is invalid.

Initial consultation between Council and NSW Planning & Environment (P&E) indicate that
this planning proposal is considered a high priority and therefore, it is recommended the
planning proposal proceed.

Page 29



ap]

o L f'n - :
{'4{_ ISR S, (Y .5, Cs 0 oo, .'.."LJ}_!

il

1
-
|
Li

'-.f.b ||"|F‘ir |1 NP = W Rl
'-‘**:-,_,r:, : "' e b 2 2

-

%‘/ > TWEED

SHIRE COUNCIL

wry
Customer Serwce [ 1300 292 872 | 02)66702400
f B X T (RS | nree S v LT

- m tsc@tweeq nSw, gd‘L%.,
b www tweed. nsw gov.au

a—

PO Box 816
Murwiflumbah NSW 2484

S
. Fax(02)66702 25_?‘_{,‘;

3e 'H'-mém

LSihmal Tarnety Jhen
Ui CRt L II,?.I{F_I I:l""f‘ i

4 "I" |""-‘E.:||' AR

i fﬂj




